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Welcome to the brave new world of crisis management, where legal issues are inexorably intertwined
with the actual physical event at the heart of what is typically considered a “crisis.” Both short-term
strategic decisions and longer-term strategic planning must account for critical ESG factors, including
human capital issues, business model resilience, and supply chain resilience. Every organization is likely
to encounter reputational issues with differing degrees of seriousness. When bad things happen,
companies need the right legal counsel and strategy for working their way out of a mess and avoiding
risk. Our panelists will address the preventative measures companies can take before crisis occurs and
the importance of proper communication when companies face risk created by adversity and accusation.
They will share insights around pitfalls to avoid in the stages of crisis management during compromising
times.
Panel Discussion Outline
A. Introduction (5 minutes)
B. Discussion (40-45 minutes)
1. Introduction to topic: Increased corporate, societal and political focus on ESG has prompted
an uptick in ESG-related litigation globally. These claims are emerging in a variety of ways
across different jurisdictions, including "greenwashing" claims, climate change litigation,
business and human rights claims and environmental contamination litigation. They are all
characterized by their novelty and their attempts to push the boundaries of established liability
frameworks.
This means that businesses across a broad variety of sectors are having to manage this
emerging risk. They are also grappling with the multi-jurisdictional nature of this litigation, with
increasing attempts to hold corporations to account for harms allegedly occurring overseas
and often in the businesses of third parties. The rise in so-called "parent company liability"
claims is one example of this trend.
2. Approach to ESG: Businesses today recognize the importance of having a positive impact on
the world and embracing a social purpose beyond simply generating profits. Not only is it the
right thing to do, but they face increasing pressure from multiple sources to make greater
commitments and improved progress towards their environmental, social, and corporate
governance (ESG) objectives.
a. How does a successful brand like yours approach ESG considerations? Brand
credibility, brand image and perceived quality
b. Who do you believe is a bigger driving force in adoption of ESG initiatives—
investors or consumers? Is it dependent on industry? Do you think the way an
ESG program is shaped changes depending on the stakeholder group that pushes
for that initiative?
c. Despite the recent pushback on ESG ratings and climate disclosures from
prominent voices like Tesla’s head Elon Musk and HSBC’s head of sustainable
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investing, government agencies around the globe are taking compliance and
enforcement of ESG disclosure very seriously to ensure transparent and honest
reporting for investors and other corporate stakeholders. Should governments get
involved in ESG initiatives and do you believe government monitoring of ESG
programs is inevitable?
d. Traditional ESG was thought of as a long-term concern. More recently it has
become apparent that ESG planning and considerations can also make a
company more resilient to short term issues. For example, reduction in emissions
may be a long-term goal, but ability to respond to supply chain issues or PR
snafus create short term crisis. How do you balance short and long term risks
when putting ESG programs into place?
e. Legal departments are on the front lines of risk management in a traditional sense,
but internally can be viewed as barriers to creativity. At what point should legal
departments be brought into development of ESG programs and how can legal
departments become collaborators as opposed to being seen as a stumbling block
to innovation?
3. Brand in Crisis- ESG considerations to address
a. Introduction to topic: If the first wave of ESG was about marketing and promotion,
then the second wave is shaping up to be about litigation and enforcement.
b. ESG in times of Brand Crisis: During any brand crisis, companies are balancing a
number of factors- keeping their employees safe, responding to changes in
demand, supply chain snafus, climate change, political uncertainty, social
movements and stockholder demands. Because of the increased focus on ESG,
virtually every company today has implemented some form of ESG.
i.

Should companies approach crisis management differently now in a postESG world? If so, can you share a little bit with us about how ESG has
changed crisis response?

ii.

What ESG considerations are paramount in your view in the event of a
brand crisis?

iii.

How might we balance ESG with other interests during a crisis? Are there
some examples you can share with the audience?

c. ESG and Performance: There is a risk to companies when their ESG statements
and claims do not line up with the ESG conduct and performance. Particularly as
the rise in ESG litigation has led to plaintiff counsel and even
consumers/customers closely scrutinizing ESG statements and operational
performance.
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i.

How do you internally ensure that the claims and the performance are lined
up? How do you respond if the discrepancy is noted in the media or by
consumers to minimize the damage to your brand and the litigation risk?

d. ESG and Communications During a Crisis: The 24/7 news cycle and social media
has greatly increased the likelihood that a crisis will become public and amplified in
a short period of time.
i.

Some experts posit that internal communication in crafting and
implementing an ESG program is one of the reasons it helps a company
weather a crisis. However, I think we all appreciate that sometimes even
with well laid plans, companies are challenged for things they say, do or
sometimes even for the acts of one or two within the company. As a PR
expert and someone who has worked with 100s of companies over the
years, how do you work with companies during a crisis to help minimize
any adverse impact on the brand?

ii.

Should a crisis communications team be part of an ESG program? What
would that team look like? And, when does that team get assembled? Is it
possible to form that ESG crisis team before any sight of crisis?

4. Beyond Direct Impact: Sometimes a crisis may not impact a brand directly but can impact
its employees, customers, and local communities where it operates. For example, Covid19 significantly impacted schools and families with school aged children. The rising cost of
real estate over the last few years has made some areas unaffordable to the working
class and led to increases in homelessness [and sex trafficking?].
a. How can ESG tie into a crisis that may not directly impact the brand but still has an
impact on the community?
C. Looking Ahead (some of these questions can be part of audience Q&A)
a. A 2016 article from the Institute of Banking, Finance and Accounting at Leuphana
University in Germany found that female members on a management board have a
positive impact on ESG performance. The study was limited to a sample of German and
Austrian companies which have a 2-tier board system, unlike the US’s one tier system. Do
you have any experience with this? Does it give companies more incentive to promote
women to boards if they are serious about ESG?
b. How do you build an ESG framework that is future-proofed for tomorrow’s economic
realities?
c. How important is to your company to develop a global approach to ESG?
D. Q&A (5 minutes)
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a. How does access to data/information impact creation and implementation of an ESG
program? How can a company ensure they have all of the relevant information?
b. How do you measure compliance with initiatives?
c. ESG practice and reporting is not yet standardized. Do you think it should be? Would that
make it easier or harder for companies to put ESG programs into place?
E. Closing Remarks (5 minutes)
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Angela understands that reputational integrity is critical to a brand. As a trial attorney, she obtains winning verdicts and defeats cases
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workplace culture issues at Uber.
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Before joining Blackstone, Ms. Romaine served as the General Counsel and Chief Compliance Officer at G6 Hospitality, the parent
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arbitration matters.
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A look at the FTC’s Green Guides for US
marketers of emissions reduction credits
Commodities Alert
18 May 2022
By: Deanna R. Reitman | Andrew Sacks
As the demand for emissions reductions credits grows, so does the secondary markets in emission reduction credits.
Those who traditionally offer commodities in secondary commodities markets are increasingly stepping into the role of
marketers for the purchase and sale of emission reduction credits in the secondary markets.
Notably, in these secondary markets for emission reduction credits – unlike traditional commodities markets – there is a
greater possibility that emission reduction credits may end up in the hands of consumers.
One major aspect of a well-functioning, efficient and transparent secondary market in emission reduction credits is the
transmission of truthful and reliable information. This is why it is important for emission reduction credit marketers to be
aware of the FTC’s Green Guides.
The role of the FTC is to protect American consumers and business competition. Its Green Guides were created to help

marketers avoid making environmental claims that mislead consumers. The Guides lay out the FTC’s enforcement
approach for environmental claims, including claims involving emission reduction credits.
A bit of background
When the Wall Street Reform and Consumer Protection Act (popularly known as the Dodd-Frank Act) was enacted it
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2010, it established an interagency working group made up of designees from the Commodities Futures Trading
Commission (CFTC), the Secretary of Agriculture, the Secretary of Treasury, the Chairman of the Securities and
Exchange Commission (SEC), the Administrator of the Environmental Protection Agency (EPA), the Chairman of the
Federal Energy Regulatory Commission (FERC), the Administrator of the Energy Information Administration (EIA) and the
Chairman of the FTC, and tasked them with studying the emissions reduction markets, to ensure they are efficient, secure
and transparent.
The emissions reduction credits markets can be broken into a primary market and a secondary market. The primary
market is where the emission reduction credit is introduced to the marketplace from either a government entity or registry.
The secondary market occurs after the emission reduction credit is introduced to the market through the primary market;
it allows market participants to trade emission reduction credit freely based on supply and demand.
Requirements set out in the Green Guides
Here are the most important requirements of the Green Guides as applied to emission reduction credit marketing:
Emission reduction claims must be supported by “competent and reliable” scientific evidence, which the FTC defines
as “evidence based on the expertise of professionals in the relevant area, that have been conducted and evaluated in
an objective manner by persons qualified to do so, using procedures generally accepted in the profession to yield
accurate and reliable results.” Typically, claims consistent with governmental and industry certifications will satisfy this
standard, but those claims should be reviewed to ensure that they don’t overstate or misrepresent those certifications.
To the extent that any emission reduction credit marketing relies on accounting, that accounting must be based on
appropriate, professional accounting methods.
The marketer should not market benefits from the emission reduction if those reductions are otherwise required by law
– in other words, the marketing materials cannot claim a beneficial result for such emissions reductions if that
beneficial result would need to happen anyway, without the marketer’s efforts.
The marketer should make appropriate disclosures in its marketing of any material qualifications or limitations to the
emission reduction claims. In particular, the marketer is to be sure to disclose whether the environmental benefits it
claims may not be realized for two years or longer – the Green Guides specifically call out such claims as problematic
if they lack clear disclosures.
Also with respect to disclosures, note that the FTC requires disclosures in advertising to be “clear and conspicuous.” If
disclosures are made in a footnote or in small “mouse print” at the bottom of the page, the FTC may likely find that they
are not sufficient to warn consumers about qualifications of the emission reduction claims. Often, it is preferable to
include qualifying language in the body of the marketing materials, rather than in a fine print disclaimer, and with a bit
of care these qualifications can be accomplished without diminishing the effectiveness of your advertising.
Change is in the air
Finally, marketers need to watch this space – the FTC has indicated that it will review and update the Green Guides this
year. DLA Piper expects that these revisions will provide important additional guidance for emission reductions credit and
environmental marketing, including the FTC’s strategy to combat “greenwashing” – marketing and public relations
activities that falsely portray a company or organization as environmentally friendly.
For additional information on this topic and other topics on the emission reductions markets, please email
DLAPiperCommodities@dlapiper.com or any of the authors of this Commodities Alert.
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SEC proposes mandatory climate-related
disclosure and governance rules
Corporate Governance Alert

21 March 2022
By: John J. Gilluly III | Brent L. Bernell | Brooke Goodlett | Alan Seem | Sanjay M. Shirodkar
Earlier today, at an open meeting, the Securities and Exchange Commission (SEC) proposed, by a 3-1 vote, rules to
significantly expand and standardize registrants’ climate-related disclosures for investors. The proposed rules would
utilize mandatory, prescriptive disclosures in periodic reports and registration statements to address a myriad of topics
related to greenhouse gas (GHG) emissions and global climate change. These proposed rules represent the SEC’s latest
effort to advance the climate agenda of the Biden Administration, which describes climate change as “a systemic risk to
our economy and financial system.”
The proposed rules would require registered domestic and foreign issuers to disclose:
The registrant’s oversight and governance of climate-related risks and risk management process
The registrant’s climate-related risks and their actual or likely material impacts on the registrant’s business, strategy
and outlook and on the registrant’s financial statements over the short, medium and long terms
The impact of climate-related events, such as severe weather events, and climate transition activities on the
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registrant’s audited consolidated financial statements at a line-item level, as well as the climate-related estimates and
assumptions used in the financial statements
The registrant’s scope 1 (direct) and scope 2 (indirect from production of energy used in business) GHG emissions,
with accelerated and large accelerated filers required to obtain, after phase-in periods, independent attestation, at a
reasonable assurance level, of the accuracy of such emission disclosures
If material, or if the registrant has adopted a GHG emissions target or goal that includes scope 3 GHG emissions, the
registrant’s indirect scope 3 GHG emissions from upstream and downstream activities in the registrant’s value chain
(the proposed rules include a safe harbor for liability in connection with disclosures regarding scope 3 GHG emissions
and exempt smaller reporting companies from this requirement) and
Details regarding any climate-related targets and goals, climate transition plans, scenario analysis, or internal carbon
price used by the registrant in connection with its climate-related risk management, including data on the registrant’s
progress against publicly stated goals and on carbon offsets used as part of those plans.
The proposed rules would include a phase-in period with compliance dates dependent on the registrant’s filer status as
follows:
Large Accelerated Filers:
Fiscal year 2023 (filed in 2024) for all proposed disclosures excluding scope 3 GHG emissions
Fiscal year 2024 (filed in 2025) for (i) scope 3 GHG emissions disclosures (if required) and (ii) limited
assurance attestation of scope 1 and scope 2 GHG emissions disclosures and
Fiscal year 2026 (filed in 2027) for reasonable assurance attestation of scope 1 and scope 2 GHG emissions
disclosures.
Accelerated and Non-Accelerated Filers:
Fiscal year 2024 (filed in 2025) for all proposed disclosures excluding scope 3 GHG emissions
Fiscal year 2025 (filed in 2026) for (i) scope 3 GHG emissions disclosures (if required) and (ii) for accelerated
filers only, limited assurance attestation of GHG emissions disclosures (non-accelerated filers would be exempt
from the attestation requirements) and
For accelerated filers only, fiscal year 2027 (filed in 2028) for reasonable assurance attestation of GHG
emissions disclosures.
Smaller Reporting Companies:
Fiscal year 2025 (filed in 2026) for all proposed disclosures other than scope 3 GHG emissions disclosures
(smaller reporting companies would be exempt from the requirements to provide scope 3 GHG emissions
disclosures or independent attestation).
The comment period for the proposed rules will remain open for 30 days after publication in the Federal Register, or 60
days after the date of issuance and publication on sec.gov, whichever period is longer.
Learn more about the proposed SEC rulemaking by contacting any of the authors or your DLA Piper relationship partner.
For more information, please visit our Sustainability and Environmental Social Governance portal.
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SEC proposes rules on climate-related disclosures
and transitioning to a lower carbon economy: 8
steps to consider as you prepare
Sustainability and Environmental, Social and Governance Alert

5 May 2022
"A company can reduce its GHG emissions in many ways. Many companies still have not considered how."
Companies looking to understand and integrate environmental, social and governance (ESG) strategies in their
operations must navigate dynamic regulations, voluntary but widely adopted reporting frameworks, and emerging
technological solutions that make it possible for companies to measure, meet and report on ESG targets.
The SEC’s proposed rules on climate-related disclosures are the latest regulatory push in the ever-changing world of
ESG. The proposed rules would mandate and standardize a framework for disclosing climate-related risks, metrics, and
data for public companies within the SEC’s jurisdiction.
Many companies already disclose their climate-related ESG targets and performance under various third-party
frameworks to satisfy investor demands. For instance, investors widely use the Task Force on Climate-related Financial
Disclosures (TCFD) to incorporate climate risks into asset-allocation and portfolio-management decisions. Absent
standardized climate-related disclosures, however, investors have difficulty comparing how companies perform in
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reducing greenhouse gas (GHG) emissions. The lack of standardization also impedes data management because each
reporting framework uses its own surveys, questionnaires, and data points.
The SEC’s proposed rules would standardize climate-related disclosure requirements based on the TCFD framework and
the GHG Protocol. The proposed rules are open for public comment and will likely undergo some changes before
becoming final.
As noted above, once it is finalized, this framework will be mandatory.
1. In this alert, we suggest several steps for companies to consider as they engage in critical discussions and
planning to reduce and disclose their GHG emissions and targets. Add a board member and/or Chief
Sustainability Officer to the C-suite. Companies should add to their management or executive team a position
with sufficient authority and budget to (a) implement emission reduction programs (such as the purchase and
retirement of emission reduction credits); (b) invest in emission reduction projects; and (c) make necessary
operational changes to transition the company toward sustainable operations.
2. Engage experts or develop partnerships to identify, track, and disclose GHG emissions generated directly by
the company’s own operations (the so-called Scope 1), indirect GHG emissions from purchased electricity or other
forms of energy (Scope 2), and GHG emissions from upstream and downstream value-chain activities (Scope 3).
Measuring a company’s GHG emissions can be complicated, especially for growing enterprises. The issues are
not purely technical. Companies must also develop policies and procedures for GHG accounting, measuring, and
reporting.
3. Rethink products and services, developing new production processes to understand the carbon footprint of
bringing these products and services to market and improving the quality of data for others in the value chain. A
company can reduce its GHG emissions in many ways. Many companies still have not considered how. Consider
dedicating a specific working group to understanding and addressing the company’s carbon footprint and to
making decisions around energy procurement, sustainability initiatives, internal carbon pricing, and target setting.
4. Allocate budget and engage experts to map and address physical risks from climate change, like sea-level
rise and extreme weather events, that may threaten real-property assets, disrupt operations and supply chains,
alter transportation needs, and affect workplace safety. For instance, assess whether and how the company’s
fixed assets and supply chains depend on carbon-intensive utilities or natural resources, identify related transition
risks, and develop transition plans. The results of the risk assessment are then the basis for setting supply chain
priorities, allocating budget, and implementing the necessary changes, programs, and procedures to minimize the
business risks both to and from the transition process.
5. Identify dedicated personnel and create internal operations to collect, manage, and analyze climate related
data, including data from physical facilities, supply chains, and customers.
6. Allocate budget for record keeping, auditing, risk control and compliance to support transition solutions,
such as accurate and timely documentation for retiring emission reduction credits or renewable energy credits,
and involving the legal department when structuring sustainability linked agreements with counterparties to avoid
inadvertently violating derivative investment regulations.
7. Find opportunities to collaborate with governments, banks, and energy and ESG tech startups on products and
services that enable transitioning to a lower carbon economy, such as by issuing green bonds and investing in
sustainable infrastructure.
8. Nurture long-term relationships with dedicated professionals, both internal and external, who can help your
company navigate through a complex and dynamic regulatory ecosystem and toward a lower carbon economy.

For more information about the subject of this Commodities Alert, please contact DLAPiperCommodities@dlapiper.com or
the authors of this alert.
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